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On Friday April 3, 2020, the Governor signed a series of bills that together constitute the 2020-21 State 

Budget.  Normally, the budget is comprised of ten budget bills; this year, which was unfortunately historic 

in many ways, the budget was consolidated into nine bills.  The most contentious portion of the budget, 

health and mental hygiene bill, which includes funding for the Medicaid program, was never passed, but 

instead was absorbed into two other bills, education and state operations.  The final adopted budget comes 

to $178 billion, which despite the challenges with declining revenue from COVID-19, is still higher than last 

year’s enacted budget of $175 billion. 

 

The dynamic created by COVID-19 drastically changed the way the legislature performed its business, just 

as it has for everything in daily life. In response to the announcement of several members of the legislature 

having tested positive for COVID-19, the public was banned from the Capitol Building and Legislative Office 

Building.  The legislature also enacted new rules to allow it to possibly vote remotely, and while many 

assume the legislative session has ended for the year with members departing for home immediately after 

the passage of the budget, legislative leaders have publicly stated that they will proceed with the state’s 

business as needed.  We must therefore remain vigilant. 

 

There was no separate health and mental hygiene budget bill. All provisions pertaining to health and 

Medicaid were split up between two bills: AB 9506/SB 7506 Education, Labor and Family Assistance (ELFA) 

Article VII legislation, and AB 9500/SB 7500 State Operations Budget. 

 

Many structural changes to the Medicaid program, such as the Medicaid Redesign Team recommendations, 

were embedded in the ELFA bill. This bill is what many will call "the big ugly" and it included language on 

wide ranging issues such as bail reform, legalization of gestational surrogacy and more.  The ELFA bill also 

included many of the Medicaid Redesign Team (MRT) recommendations such as changes to the pharmacy 

benefit and 340b, Medicaid managed care, long term care, extensive changes to personal care services 

including consumer directed services, the asset look back for Medicaid community based long term care 

eligibility, wage parity changes and more.   

 

However, not all the MRT recommendations were included in the budget; administrative actions that do 

not require a change in state law were not included.  For example, there was no mention of changes to the 

Health Home program or the managed care quality pools in the Education bill.    

 

  



2 | P a g e  
 

Across the Board Cuts 

 

In December 2019 the State had implemented across the board cuts for the last quarter of the fiscal year 

(January 1, 2020 through March 31, 2020).  The enacted budget continues the across the board cuts and 

increases them to 1.5% starting on April 1, 2020.  Some Medicaid programs are exempt from this rate 

reduction, such as Federally Qualified Health Centers, Early Intervention, Family Planning, and Hospice 

services, among others. 

 

Medicaid Global Spending Cap Authority 

 

As part of the creation of the Medicaid Global Spending Cap in 2011, the Commissioner of Health was given 

broad authority to reduce Medicaid spending to avoid going over the Global Cap.  The enacted budget 

provides some clarity on how that authority should be implemented. Should Medicaid spending exceed 

projections, any cuts should be applied equally cross “categories of service” unless projections demonstrate 

that a specific category or categories of services are responsible for the growth in expenditures.  In such 

case cuts may be targeted to such categories.   There would be 30 days public notice prior to making any 

cuts or changes. 

 

Division of Budget “Superpowers” 

 

All the appropriations for any program in the state budget, not just Medicaid, are now subject to automatic 

adjustments from new legal authority that the Governor requested and was approved in the final budget. 

This emergency authority gives the Budget Director extraordinary powers to change any appropriation 

based on changes in state revenue.  

 

"Notwithstanding any provision of law to the contrary, if, on a cash basis of accounting, a General 

Fund imbalance has occurred during any Measurement Period, the budget director is hereby 

authorized to adjust or reduce any general fund and/or state special revenue fund appropriation 

contained herein and related cash disbursement by any amount needed to maintain a balanced 

budget for the 2020-2021 fiscal year." 

 

Effective date of MRT and Other Medicaid Changes  

 

The Budget includes language delaying the effective start date of many of the Medicaid changes for up to 

90 days after the end of the declaration of the COVID-19 public health emergency.   This flexibility is most 

likely designed to ensure that New York would still qualify for the enhanced Medicaid match created by the 

federal government in response to the COVID-19 crisis.  The federal language includes requirements on all 

state’s Medicaid maintenance of effort, requiring that any state which accepts the FMAP increase cannot 

make changes to Medicaid eligibility or benefits.  As a result, some of the Medicaid Redesign Team changes 

that were adopted in the budget may be delayed until after the enhanced FMAP provisions end.   
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Telehealth Expansion 

 

The budget codifies much of what has been issued by the Department of Health (DOH) in response to 

COVID-19 to allow some programs and services to operate without the need for in-person contact and also 

opens the door to further regulations that promote telehealth services across the healthcare spectrum.   

 

“In order to increase the application of telehealth in behavioral health, oral health, maternity care, 

care management, services provided in emergency departments, and  services provided to certain 

high-need populations to the extent such services are deemed appropriate for the populations 

served... the commissioner may specify in regulation additional acceptable modalities  for the 

delivery of health care services via telehealth, including but not limited to audio-only telephone 

communications, online portals and survey applications, and may specify additional categories of 

originating sites at which a patient may be located at the time health care services are delivered to 

the extent such additional modalities and originating sites are deemed appropriate for the 

populations served.” 

 

Creation of a Medicaid transportation vendor 

 

The Budget gives the Department of Health the authority to create a transportation vendor (statewide or 

regional) that will assume responsibility for the management of all Medicaid enrollees (except Adult Day 

Health Care).  A new transportation vendor will also manage the rate/costs for taxi and livery services for 

Medicaid beneficiaries.    

 

Long Term Care and Personal Care Services 

 

The following changes are made in the Budget: 

• Eligibility for personal care services will be limited to persons with more than two barriers of 

activities of daily living (ADLs) or those diagnosed with Alzheimer’s needing more at least one ADL.  

This will be effective for those applying for personal care services starting on October 1, 2020, so it 

grandfathers those who currently are receiving the benefit.   It’s unclear from the language what 

happens when persons are annually reviewed for eligibility or are Medicaid recertified.   

• Places a moratorium on new MLTC licenses, including expansion of MLTC licenses into new 

geographic areas.   

• Gives the DOH Commissioner the authority to explore the potential phase out of partially capitated 

MLTC plans in favor of fully integrated Medicaid Advantage Plus plans and other integrated 

products. 

• Creates a cap on MLTC enrollment for each individual plan.   The cap will not apply to PACE or D-

SNP products. Cap will be determined by: 

o (A) the ability of individuals eligible for such plans to access health and long-term care 

services;  

o (B) plan quality of care scores;  

o (C) historical plan disenrollment;   

o (D) the projected growth of individuals eligible for such plans in different regions of the  

state;  

o (E) historical plan enrollment of patients with varying levels of need and acuity; and 
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o (F) other factors in the commissioner's discretion to ensure compliance with federal 

requirements, appropriate access to plan services, and choice by eligible individuals. 

• Requires all Licensed Home Care Services Agencies (LHCSA) to engage in an RFP process with the 

Department of Health in order to enroll as a Medicaid provider, including for Medicaid managed 

care plans.  This is designed to reduce the number of licensed home care agencies serving Medicaid 

clients. Pursuant to the MRT 2, NYSDOH proposed a process under the Medicaid program to enter 

into a "sufficient" number of contracts with Licensed Home Health Care Agencies for Medicaid 

recipients. 

• An independent assessor (most likely MAXIMUS) will determine eligibility for personal care 

services, including Consumer Directed Personal Assistance Program (CDPAP) and MLTC.  They will 

also take over conducting the UAS community health assessments and reassessments required for 

determining needs for personal care services. This will be effective October 1, 2022. 

• Elimination of the requirement that MLTCs and Local Departments of Social Services (HRA) educate 

consumers about the availability of CDPAP annually. 

• A new 30-month (2.5 years) asset look back for eligibility into long term care, including personal 

care in the community and assisted living.  Previously, there was only a 30-day asset review for 

community based long term care.   

• Each home care worker will be given a “individual unique identifier” by the State 

 

Wage Parity 

 

The Budget reinforces that funding must be provided to workers and not retained by LHCSA or FIs. There 

are new reporting and audited financials, and criminal penalties were included.  LHCSAs and FIs will be 

required to provide an annual statement of wage parity hours and expenses accompanied by an 

independently audited financial statement verifying such expenses. The provisions include an annual 

certification not just attestation.  MLTCs and other managed care plans are required to report suspicions of 

violations of provider violations of wage parity. 

 

Pharmacy Benefit  

 

For the past several years the Governor has advocated the removal of the Medicaid pharmacy benefit from 

the Medicaid Managed Care benefit package and move the entire benefit to fee-for-service, believing the 

state can better negotiate the pharmacy costs themselves for all six million Medicaid participants and 

achieve savings.  This Budget approves, starting on April 1, 2021, the movement of the pharmacy benefit 

into fee-for-service, pending CMS approval of such a move.   

 

The consequence is that 340B providers will no longer benefit from the Medicaid pharmacy program as 

340b is excluded from Medicaid fee-for-service.  There is vague language allowing DOH to review and 

adjust reimbursement for 340B providers, and requirements to engage an advisory group for non-binding 

recommendations on the 340B program.  

The Budget also gives NYS Department of Health authority to negotiate directly with manufacturers for 

supplemental rebates for Medicaid for some drug classes, including Medication Assisted Therapy for 

opioids, gene therapies and high cost “blockbuster drugs”.    The Department of Health also has new 

authority to limit or reduce any manufacturer’s drug from managed care formularies, which will be 

extremely helpful in their negotiations over rebates.  The budget also creates a statewide formulary for 
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opioid related medications and shall include “preferred drugs” in which no priori authorization will be 

required.   For plans, if the drug prescribed is not on the statewide formulary, the physician will need to 

meet any plan-based utilization managed controls. 

 

COVID-19 Claims for Emergency Room and Inpatient 

 

The Budget prevents insurance companies for retrospectively denying emergency department or inpatient 

hospital claims for the treatment of COVID-19 during the State of Emergency.  No copays or other cost-

sharing provisions will be allowed for patients being treated for COVID-19. 

 

Healthcare Liability for COVID-19 Treatment 

 

The enacted budget limits the liability of healthcare professionals, health care facilities (including nursing 

homes) and organizations that provide treatment and services related to the COVID-19 emergency.  This 

includes immunity from any liability, civil or criminal, for any harm or damages sustained as a result of an 

act or omission in the course of arranging for or providing health care services 

 

Pilot Projects for Social Determinants of Health 

 

The Budget authorizes the creation of several pilot projects for “The purpose of promoting social 

determinant of health interventions”: 

1. Three projects targeted at the provision of medically tailored meals tailored to individuals 

diagnosed with cancer, diabetes, heart failure and/or HIV/AIDS and who have had one or more 

hospitalizations within a year; 

2. Five medical respite programs to provide care to homeless patients who are too sick to be on the 

streets or in a traditional shelter but not sick enough to warrant inpatient hospitalization; and  

3. One street medicine program to allow diagnostic and treatment centers licensed under article 28 of 

the public health law to bill for certain services provided at offsite locations in order to serve the 

chronically street homeless population.  

The requirements for which programs qualify as "medically tailored meals," "medical respite," and "street 

medicine" will be further defined in the course of each pilot program with a focus on providing the most 

effective care to participants in the program. 

 

New Non-Profit Disclosure Requirements 

 

The Budget requires, starting on January 1, 2021, the disclosure of donations over $10,000 made to 

nonprofit 501(c)(3) or 501(c)(4) that have revenue of over $250,000 annually.   Any person or organization 

that makes a donation over $10,000 will be required to file a funding disclosure report with the name and 

address of the donor, date/amount, and disclosure any restriction on the donation.  This includes specific 

language that any donation that is earmarked to pay for political communications, including the support, 

opposition or outcome of any proposed legislation, rule, regulation or decision must be described. If the 

Department of State determines that the “nature and extent of a covered entity’s spending on covered 

communications is inconsistent with the charitable purposes of such covered entity, the secretary shall 

cause the reports required by Article 7-A of this chapter filed by such entity to be published on the website 

of the Department of State upon such finding.”  
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Other Provisions 

 

Establishing Paid Sick Leave for Working New Yorkers: Businesses with five to 99 employees will provide 

their employees at least five days of job-protected paid sick leave per year and businesses with 100 

employees or more will provide at least seven days of paid sick leave per year.  

 

Legalizing Gestational Surrogacy in New York State: The FY Budget legalizes gestational surrogacy in New 

York State. The legislation will also establish criteria for surrogacy contracts that provide the strongest 

protections in the nation for parents and surrogates, ensuring all parties provide informed consent at every 

step of the process, and will create a Surrogates' Bill of Rights. 

 

Amendments Bail Reform.  The Budget modifies the bail reform law and expands the existing list of bail 

eligible or qualifying offenses, including criminal sale or possession of controlled substances, some sex 

trafficking offenses, burglary in the 2nd degree, some domestic violence related offenses, and more. 

 

Passing the "New York Hate Crime Anti-Terrorism Act":  The Budget establishes a "domestic act of terrorism 

motivated by hate" crime as a new A-1 class felony punishable by up to life in prison without parole. 

 

Housing and Homelessness Plan.  Included in the Budget is a re-appropriation of the state’s $2.5 billion five-

year housing and homelessness plan that includes funding for 6,000 units of supportive housing over five 

years. This will fund the last year of the five-year commitment. 

 

Closing the Out-of-State Gun Loophole: The Budget includes legislation to prohibit individuals from 

obtaining a gun license who commit serious offenses out-of-state that would disqualify them from 

obtaining a gun license if committed in New York.  

 

Authorized the Creation of a $3 Billion Restore Mother Nature Bond Act.  This will go to the voters for 

approval at the November election. 

 

Permanently Banning Hydrofracking: The Budget codifies Governor Cuomo's ban on the Department of 

Environmental Conservation approving permits that would authorize an applicant to drill, deepen, plug 

back or convert wells that use high-volume hydraulic fracturing as a means to complete or recomplete a 

well.  
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